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Formal conflict resolutions are very familiar from media as legal trials resulting in long prison sentences or large compen-
sation payments inevitably attract attention. In contrast, far more inconspicuous alternative dispute resolution (ADR) methods often
demonstrate their great practical usefulness as conflicts between parties are not only inevitable, but can also be considered a positive
phenomenon because conflict allows an unwanted situation to be changed to the benefit of all parties involved in a transaction. The
second ADR thesis is that the parties on their own can resolve many, if not most, of their conflicts, but no ADR method can be effec-
tive when the parties have lost trust with each other. Mediation is probably the most popular ADR method in Poland presently as an
intervention into negotiations or conflicts that are already underway. A third party, the mediator, who is accepted by all parties and
does not possess any power to make an authoritative decision resolving the conflict, performs that intervention — aiding the parties to
voluntarily reach a mutually acceptable solution to the conflict. Mediation is an attractive low-cost alternative to court proceedings as
the parties remain in full control of the process, it is confidential, lasts short and allows conflicted parties to maintain their long-term
relationship. Mediation may also limit the otherwise significant risk associated with the unpredictability of court rulings, especially in
highly complicated medical malpractice-related cases. Results from any successful mediation become binding to the parties as courts

legally approve the mediation agreement.
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Conflicts are an unavoidable part of human life, and there
are many formal and informal ways to resolve them. Formal
resolutions are very familiar from media — legal trials resulting
in long prison sentences or large compensation payments inevi-
tably attract attention. However, informal methods of conflict
resolution — though lower in profile and thus less familiar to the
average person — possess a number of clear advantages.

There are many conflicts involving medical
professionals

Discussions of conflicts involving medical professionals tend
to focus predominantly on cases of medical malpractice, mainly
negligence [1], that are often followed by legal actions in crimi-
nal and civil courts [2]. A medical mistake can involve any phase
of complicated relations between medical professionals and pa-
tients, including: collecting consent for medical procedures [3];
health promotion and prevention of diseases [4]; diagnosis [5];
therapy [6]; rehabilitation; drawing up healthcare-related docu-
ments [7]; passing medical information [8]; and issuing medical
opinions [9]. Quite often, an alleged medical mistake needs to
be analyzed not only from the point of view of a particular medi-
cal professional who has made a questionable decision [10] but
also include the organization of the decision-making process in
the given medical care entity [11]. Generally, it is true: medical
professionals often get sued but they sue — each other, their con-
tractors or patients — as well. Consequently, there are many le-

gal processes that could be avoided to the benefit of all involved
parties — thank to alternative methods of conflict resolution.

In discussing mediation as an alternative method of con-
flict resolution, it is useful to start with an example: Jack is a 31
year-old employee working at a legal office, and Paul is a dentist
who has run a private dental clinic for twenty years. Jack has
been Paul’s patient for the last sixteen years. Until recently, all
their dental appointments went smoothly, and Jack had been
very satisfied with the dental services provided by Paul. How-
ever, during Jack’s last checkup, the dentist noticed that that
his patient — who had been abroad for the previous year — had
neglected regular dental care. As a result one of Jack’s teeth had
severely decayed. Paul applied a typical treatment, but in un-
fortunately this resulted in the tooth breaking under the gum.
Paul informed Jack that, in line with modern dental procedures,
the residual part of the root would have to be removed. A den-
tal implant could be installed in its place at an estimated cost
of about 6,000 PLN. Jack is outraged by the situation: it seems
to him that the dentist has demonstrated a lack of professional
competence and poor skills in dealing with the tooth and that,
moreover, he is seeking a significant sum to resolve the problem
he has created. Jack seriously considers suing Paul for significant
compensation for what, to the distraught Jack, clearly seems to
be a medical mistake. Paul is in turn angry at Jack: he is totally
sure that the medical treatment was flawless, that the sugges-
tion of an implant was justified, and that the price is fair. This
outlines a relatively simple conflict situation rooted in a medical
field. The basic question to be answered is how to resolve it.
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Before going down the path of hostile, expensive, and time-
-consuming legal actions — which will also almost inevitably end
the long personal relationship between the two people — it may
be reasonable for them to consider alternative methods of re-
solving the conflict, such as mediation.

Alternative dispute resolution

When a conflict seems likely to arise, natural psychological
mechanisms are activated, including the urges to attack, defend,
or escape. Typically these mechanisms active automatically but,
in the modern world, the end results are not always satisfac-
tory. In order to learn how to control them to our advantage, it
is necessary to become aware of both the rules governing these
mechanisms and the circumstances under which they can be
used. It is also important to foresee the results of various meth-
ods of conflict resolution. Only by acquiring this knowledge and
by training the relevant skills can strategies and methods of con-
duct be effectively shaped to deal with real conflicts.

In a conflict situation, alternative dispute resolution (ADR)
methods demonstrate their great practical usefulness. The ADR
approach relies on two basic theses: The first states that con-
flicts between parties are not only inevitable, but can also be
a positive phenomenon of private, economic, and social life. This
is the case because conflict allows an unwanted situation to be
changed to the benefit of all parties involved in a transaction.
A conflict situation turns into a sort of motivating agent that forc-
es the parties to consider what needs to be done that so their
relationship can evolve into one more satisfying to everyone.

The second thesis at the foundation of any ADR method is
that the parties on their own can resolve many, if not most, of
their conflicts. It should be clarified that not all conflicts can be
resolved this way: no ADR method can be effective when the
parties have lost trust with each other; it makes no sense to
use an ADR method under such conditions. If there is a conflict
between two neighboring farmers where one is alleged to have
ploughed and planted their boundary strip, ADR can be used un-
til the point where one of the farmers tells the other that there
is no more point in talking and that he is taking him to court. On
the other hand, if they are both aware that there is a conflict
situation that requires resolution, but they are unable to resolve
it satisfactorily on their own, then there is still a space in which
ADR can be attempted.

In other words, the belief underlying ADR methods is that
resolving the conflict in a way where all parties agree that the
solution is correct constitutes the best guarantee that the agree-
ment will be followed and that the source of the conflict will be
removed, allowing smooth cooperation in future. It should also
be mentioned that this approach to conflict resolution is also
relatively rapid and low cost [12].

Characteristics of mediation and of media-
tors

Mediation is probably the most popular ADR method in Po-
land presently. In most cases, being a mediator means acting as
a go-between for two or more parties who are seeking a com-
mon solution to a conflict. A more precise definition comes from
Christopher W. Moore, who states that mediation [13]:

e isanintervention into negotiations or conflicts that are

already underway;

e is performed by a third party, the mediator, who is ac-

cepted by all parties;

e does not make use of a mediator with the power to

make an authoritative decision resolving the conflict;

e involves a mediator whose role is to aid the parties to

voluntarily reach a mutually acceptable solution to the
conflict.

The mediator is thus a person who is not directly involved
in the conflict, who remains impartial, who possesses skills that
help channel the conflict situation without interfering in the
agreement. The parties are the ones who are supposed to make
commitments to each other and to bear the responsibility to
fulfill them. The duties of the mediator are as follows:

e  to facilitate communication between the parties;

e to make the parties aware of their rights;

e to provide the parties with knowledge of techniques

that may help in resolving the conflict;

e to chair the sessions formally;

e  to educate the parties when needed;

e  to help the parties explore various aspects of the con-

flict;

e to verify the feasibility of proposed solutions;

e toexpand the parties’ understanding of the conflict by

contacting experts in the appropriate field;

e and to initiate and conduct the negotiations.

Neutrality is the mediation’s first key value. The mediator is
not involved in the conflict directly, but is instead a go-between,;
he or she helps resolve the conflict by finding an optimal solu-
tion acceptable to the interests of all the parties.

The second cornerstone of mediation is the belief that it is
possible to reconcile the conflicted parties without the external
and arbitrary intervention of a court. In this context, the great
practical use of the ADR approach can be observed particularly
often in the field of family law, especially in cases concerning
custody or division of estates.

Unlike contrary a conciliator or an arbitrator, a mediator
does not provide the conflicted parties with a proposed solu-
tion that they could accept, reject, or be bound by. Mediation
instead demands from the parties that they become involved
in the process of finding a solution and accepting responsibility
for its results; the mediator’s role is mainly to control the flow
of that process. On average, formal mediation proceedings take
three to ten sessions, during which the parties are supposed to
suggest deals. The deal proposals are subject to the mediator’s
supervision and, when needed, to correction under the media-
tor’s guidance.

According to Sylwester Pieckowski, the term “mediation”
has remained undefined in both international and local law.
Both the praxis and theory of mediation describe this method as
a process of resolving conflicts in which the parties discuss the
causes of the conflict with the aim of reaching an agreement,
while being supported by one or more mediators. The American
ADR expert Don Peters suggests that mediation be interpreted
as aided negotiations and that such negotiations constitute the
most common proceedings used to build legal arrangements
and solve conflicts.

Styles of mediation

Mediation is intended to assist the conflicted parties to
reach a mutually acceptable and beneficial solution. It therefore
involves deep and insightful consideration of all causes of the
conflict, as well as a creative quest for solutions that may prove
satisfying for all parties. Each mediation process is unique in its
characteristics, so there is no uniform mediation methodology.
There are also many mediation styles described in the literature,
of which the most popular are facilitative mediation and evalu-
ative mediation.

Facilitative mediation, also known as conciliation or facilita-
tion, assumes that the mediator is supposed to refrain from ex-
pressing any opinion that concerns the core of the conflict and
ways to resolve it. Consequently, the mediator’s entire activity
is focused on improving the process conflict resolution. This can
be aided by making the parties familiar with efficient interper-
sonal communication techniques, eliminating negative emo-
tions, and supporting the parties in determining their interests
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and defining their stances. In other words, facilitative mediation
is typically a process in a third party assists the parties to come
to an agreement that solves their problem. Here the mediator
—also called the conciliator or facilitator — does not take a direct
part in the process of arranging it, but instead mainly acts to
reduce tensions between the parties and to monitor and orga-
nize their communication, especially with the aim of eliminating
rhetoric that may kindle the conflict. The modern literature in-
creasingly takes mediation to encompass conciliation.

Evaluative mediation can be described in opposition to fa-
cilitative mediation. Here, the mediator does not hesitate to
disclose to the conflicted parties his or her views on the core
of the problem, or even to draw an outline of a solution. This
mediation style is quite popular among mediators in Warsaw.

It should be stressed, however, that both of these mediation
styles may be applied to various extents by the mediator in any
given case, depending on his or her personal preferences and fo-
cus on the parties’ aims and desires. An important role is also
played by the mediator’s evaluation of the parties’ ability to coop-
erate in the process and to find the solution independently. In any
case, the parties remain in full control of the mediation process;
among other factors, this means they retain the right to choose
a given mediator, as well as stop availing of his or her services.

Mediation: fields of application

Mediation has gained, and continues to gain, popularity
mainly because it is relatively fast, frugal, and uncomplicated. In
comparison to typical legal proceedings, mediation is also more
confidential, as there is no role for arbitrarily assigned third par-
ties or the public.

Typical applications of mediation include [13]:

e family conflicts (e.g., over methods of upbringing or

violence);

e  divorce conflicts (e.g., over alimony or custody rights);

. residential conflicts (e.g., over rent prices);

e environmental conflicts (e.g., over the location of

a new industrial plant);

e workplace conflicts (e.g., over employer—-employee

tensions or those between employees);

e transportation conflicts (e.g., over bus timetables);

e  conflicts in international politics (e.g., over tensions

between states);

e conflicts in municipal politics (e.g., over changes in ur-

ban architecture plans or the sale of municipal proper-
ties);

e school conflicts (e.g., over tensions between pupils);

e  ethnic conflicts;

e judiciary conflicts (e.g., over compensation amounts).

In theory, there is no conflict that cannot be solved by me-
diation. However, mediation is a voluntary process, so all parties
need to be willing to participate in it. The basis for any media-
tion is thus obtained a clear declaration of consent from all the
parties in the conflict.

In the case of organizations, mediation can be applied to
bath external and internal conflicts. External conflicts are those
that arise when deals are being made and when they are being
fulfilled. On the other hand, internal conflicts concern relations
among the various entities that comprise the organization.

Based on the experiences from countries where mediation
is much more popular than in Poland, it is commonly applied to
conflicts in the following areas:

. international agreements;

e fulfillment of long-term contracts, especially in con-

struction;

e company rescue, receivership, and bankruptcy pro-

ceedings;

e responsibilities of manufacturers and of independent

professionals, including physicians and dentists.

Clear strengths of mediation

The use of mediation is tempting especially in conflicts
where time is of the essence. The low cost of mediation pro-
ceedings make then an attractive alternative to court proceed-
ings. Mediation is profitable for conflicted parties who are striv-
ing to maintain their long-term relationship, as well for those for
whom confidentiality is a priority. Mediation may also limit the
otherwise significant risk associated with the unpredictability
of court rulings in highly complicated cases. The advantages of
mediation over other common means of resolving conflicts are
summarized in Table 1 [14].

Practical approaches to mediation

Typically, participating in mediation effectively requires some
preparation. It is done best as a conscious and organized process,
like the one structured into the Harvard negotiations model,
which was created in the 1990s as an aid to solving conflicts in
profession-related fields, in order to use a negotiation style that
is matter-of-fact and just, while avoiding manipulation and coer-
cion. The main rules of the model are as follows:

Table 1. Advantages of mediation over other common means of resolving conflicts

Mediation

Court proceedings Arbitration

Financial cost Very low Very high High
Time Typically very short (several Typically very long (several Typically long (several months)
weeks) years)
Who makes decision? The parties The judge or the jury Arbiter
Who controls the proceedings? | The parties Legal professionals Legal professionals
Rules of providing evidence None Highly formalized Partially formalized
Confidentiality Full None or arbitrarily limited by Full
a third party
Focus Future Past Past
Communication among con- Intense None Limited
flicted parties
Issues associated with jurisdic- | None Present Sometimes present
tion
Average level of satisfaction of | High Very low Low
all conflicted parties
Result Win—win Win—lose Win—lose
Tension Stress is relieved Stress continues Stress continues
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1) separate the people from the problem;

2) concentrate on interests, not on people’s stances;

3) aim at solution that is satisfying and beneficial to all
parties;

4) the solution should be reached based on neutral and
objective criteria.

The first rule of separating the people from the problem has
many aspects. Above all, conflicted parties should be constantly
aware that in the negotiations they are dealing with people
— who are directed by values and feelings — and not with com-
puters whose moves can be foreseen based on a logical algo-
rithm governing their actions. At one moment people perceive
themselves positively and expect to be acknowledged by oth-
ers, while at other times they may be frustrated, stressed, or
agitated, and thus likely to interpret everything as a personal at-
tack or criticism. Overlooking such subjective factors often leads
to negotiation disaster.

The second aspect of the first rule is that the merit of the
current mediation and of maintaining good personal relation-
ships between the parties should be considered to be of equal
importance, especially as many mediations involve parties who
have already developed a long-term relationship is expected to
be lasting.

From the first rule, we can also derive the need to separate
personal prejudices, biases, and aversions from merit. Typically,
problems arise during mediation not purely because of merit,
but because of imaginations that the parties continue nurtur-
ing. For this reason, in order to succeed in the mediation pro-
cess, it is often more important to understand the parties’ ideas
of the conflict, and sometimes to empathize with their situation
and views, than to understand the issue itself. The behaviors of
the parties should be interpreted objectively, with neither bra-
vado nor exaggerated fears.

The first rule also means that accusations and objections
that are not constructive, and which might only block the other
parties in their positions, should be avoided. Frustration result-
ing from unfavorable status needs to be separated from atti-
tudes towards the people involved in the case; this can help
limit the vicious circle of negative communicates and thus facili-
tating valuable communication.

It should be stressed that the points of view of the conflict-
ed parties may be strikingly different. A vivid example might be
the case of a patient whose dentist is considering increasing the
price of treatment; this is outlined in Table 2 [15].

Table 2. Example of differing points of view of the conflicted
parties

Patient’s perception

Dentist’s perception

The price is already too high The price has not been in-
creased for a long time, despite

inflation

Everything is getting more
expensive, and | can’t afford to
pay more for treatment

Everything is getting more
expensive, and | need more
income from my practice

I always comply with all medi-
cal advice | receive, because
| strive to be a good patient

She always asks so many ques-
tions about even the smallest
details and the simple proce-
dures, which drives me mad

| know many people who pay
less for similar services

| know many people who pay
more for similar services

Young people like me can’t
afford to pay high prices for
treatment

Young people like her should
pay more for their treatment if
they value their health

Emotional sensitivity is useful during mediation, as it is ex-
tremely easy to focus merely on the points being made without
considering the emotions involved. Tactfully informing another
party about perceived emotions is likely to facilitate the whole
process, as only after liberating the emotions can truly efficient
work towards the solution become possible.

Responding to provocations during mediation should be
avoided. If a mistake occurs, a polite apology to the parties af-
fected can clear the atmosphere and reestablish effective com-
munication. Active listening and sending feedback to other par-
ties is advisable as a means of avoiding misunderstanding. In
order to help the other parties better understand one’s subjec-
tive view of an issue, a “me” perspective should be preferred to
a “you” perspective in communication; however, as it is impos-
sible to properly clarify something to others before it is clarified
to ourselves, one’s own aims should be clearly defined prior to
entering the mediation session. Creating positive informal and
personal relationships between representatives of organizations
who are parties to the mediation often facilitates the process.

The second rule of the Harvard negotiations model advises
those involved to concentrate on interests, not on people’s
stances. The fundamental problem in mediation, after all, is the
conflict of interests, and not the differing stances of people. Con-
sequently, it is crucial to remember during mediation that con-
flicting interests are the basis for people’s differing stances and
the decisions resulting from them, and not the other way around.

An interest can typically be satisfied by assuming more than
one stance. Moreover, in the vast majority of mediations, the
conflicted parties have more common than differing interests.
It is worth remembering Maslow’s hierarchy of human needs,
classically portrayed in the shape of a pyramid with the more
basic needs at the bottom. The needs it enumerates are physi-
ological needs, safety needs, social belonging, self-esteem, and
self-actualization; it is a general rule that a need can only be sat-
isfied once all the needs below it in the hierarchy have already
been satisfied.

The third rule of the Harvard negotiations model suggests
aiming for solutions that are satisfying and beneficial to all par-
ties. It is important to follow this rule as the proposals of the
other conflicted party are often seen very critically. At the same
time, rigidly limiting consideration to a single preferred option
is likely to interrupt the process, which could otherwise lead to
more options that are acceptable to multiple parties. Besides,
focusing only on one’s own positions and propositions makes
progress virtually impossible in mediation, as in such a scenario
each party would stick to only its own position and not budge.

The fourth rule of the Harvard negotiations model states
that the solution of the conflict should be reached based on
neutral and objective criteria that are independent of the will
of the mediating parties. Only this approach allows success in
mediation of the common situation where not all the interests
of all the conflicted parties can be satisfied, even assuming that
full mutual understanding is reached.

Weaknesses of mediation

There is no ideal method of resolving conflicts, and this in-
cludes mediation. Among the main weaknesses of mediation is
the risk associated with the lack of balance of strength among
conflicted parties; where there is a significant asymmetry in the
parties’ economic or intellectual resources, the stronger party is
likely to abuse its favorable position. This can be, at least partial-
ly, remedied by systemic mechanisms of the legal system of the
modern state that define standards of mediation proceedings
and mediator selection, enforce an ethical code for mediators,
and ensure their professional training; also crucial is the role of
the courts that legally approve the mediation agreement that
results from any successful mediation.

One allegation sometimes held against mediation is that it
is a tool for the privatization of the justice system, stripping the
state and its courts of their competences. However, this would
seem to be a reasonable price for the humanization of inter-
personal relationships, empowering citizens and migrating from
a culture of confrontation and conflict towards a culture of dia-
logue and agreement.
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Another issue raised critically in the context of mediation
is the risk of increasing costs and lengthening time of conflict
resolution if mediation fails and the parties need to enter court
proceedings or arbitrage. In fact, this is not the correct point of
view of this problem: it is widely known that typical court pro-
ceedings, and even arbitrage, are very expensive take a great
deal of time. Both of these burdens can be avoided through suc-
cessful mediation. The true problem is rather how to make me-
diation successful. A positive outcome of mediation becomes
highly likely of the conflicted parties enter the process freely,
without being coerced to do so in any way, and if not only the
nature of the conflict but also the nature of the relationships

between the parties allow the mediation process to be properly
run by the mediator.

Conclusions

The medical environment is rich in opportunities for various
conflicts to arise, with increasingly common allegations of medical
incompetence being made, resulting in demands for significant
financial compensation. Given the pros and cons of mediation, it
is clear that this method is a highly valuable method of resolving
conflicts in an inexpensive, timely, and mutually respectful way
that also allows continuing cooperation in the future.

Source of funding: This work was funded from the authors’ own resources.
Conflicts of interest: The authors declare no conflicts of interest.
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